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for principles of fairness in addressing criminal
jus ce debt, including policy recommenda ons
for managing the risk and reality of criminal

E

jus ce debt.

S

This report builds on a growing body

This report examines the debt spiral

of work in North Carolina and across the coun-

for individuals indebted to the criminal jus ce

try addressing criminaliza on of poverty. It is

system in North Carolina, and argues for target-

intended as a call to ac on for decision-makers

ed reforms at state and local levels. Across the

and advocates to engage in reforms that are eq-

state, there is evidence of dispropor onately

uitable, transparent and eﬀec ve. Key ﬁndings

high contact with the criminal jus ce system

are highlighted below:

among people of color and low-income commu-

 During the early years of the United
States, people were criminalized
based on race and poverty, through
slavery, debt peonage and later
enforcement of the Black Codes.

ni es. For these individuals and their families,
criminal jus ce debt can be an insurmountable
burden.
This report provides the following: 1.

 Law enforcement con nues to
be racialized today and target
low-income communi es.

A descrip on of historical context and current
trends in criminal jus ce debt across the Unites

 In the name of public safety, the
jus ce system has beneﬁ ed
the wealthy while burdening
low-income households.

States, par cularly in the south; 2. A discussion
of criminal jus ce debt in North Carolina, including the impacts and current state laws furthering
the debt spiral; 3. Enforcement mechanisms for

 Today, from the point of ini al
contact with the criminal
jus ce system, individuals from

criminal jus ce debt; 4. An overview of current
reform eﬀorts across the state; and 5. A proposal
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for low-income families:

communi es of color and lowincome communi es can be quickly
caught in a cycle of criminaliza on:

o If someone fails to pay court
fees, they may get their

o Communi es of color and
low-income communi es
are o en targeted for
cke ng and arrest.

driver license revoked.
o Based on Durham County
data compiled from a sixmonth period in 2017, black

o Individuals who are arrested
and cannot aﬀord to be
released on bail prior to trial
end up si ng in jail with
the increased likelihood
of being convicted for
the charged crime.

residents had driver licenses
revoked dispropor onately
based on driving while
license revoked convic ons
and failure to appear
or pay court costs.

o For individuals convicted
of crimes, North Carolina
imposes discre onary
court ﬁnes or penal es,
and mandatory costs or
administra ve fees per

o

Other consequences may
include incarcera on for nonpayment, and las ng debt.

o Employment, housing
stability, and food access and

statute.1

health may all be impacted

There is no requirement

by inability to pay costs.

in North Carolina that the
court determine whether an

This report proposes several principles

individual can aﬀord to pay

of fairness concerning the cost burden

before imposing court costs.

for individuals and families impacted
by the criminal jus ce system:

 The State of North Carolina uses
varying approaches to enforcing

o Address racial and social inequi es

criminal jus ce debt, which may

in law enforcement, applica on

result in added ﬁnancial burdens

of court costs and enforcement
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are living in debt.3

of criminal jus ce debt.

Further, according to a 2018 report by the
o Ensure that costs for use of state

Federal Reserve, four in ten adults do not

and local government resources,

have enough cash or savings to handle $400 in

such as the court system, do not

unexpected expenses.4

unfairly burden households with

It is worth no ng that the median income in

low and moderate incomes.

North Carolina is just over $48,000, and 15% of
state residents live in poverty.5

o Follow the cons tu onal principle
of due process for individuals with

Addi onally, one in ﬁve North Carolina

outstanding debts and ensure

residents has a criminal record.6

that any penal es imposed for

A few ﬁnancial missteps could lead most

non-payment are based on willful

people into a debt spiral, where ‘debt begets

non-payment, based on evidence

more debt.’7 Although debts owed to privately-

of eﬀec veness and correlated/

owned en

propor onal to one’s failure to pay.

es may be a burden for many, civic

debt - owed by individuals to the governmentcreates an added burden for low-income

o Set clear standards for collec ng
civic debt in a transparent manner

households, par cularly families of color. Such

and monitor collec on prac ces

debt can hang like a cloud over one’s head,

by private en

impac ng households and communi es,

es ac ng on behalf

and poten ally spiraling out of control.

or in furtherance of collec ng
civic debts from individuals.

Civic Debt Basics

I

Debt owed to the state or local govern-

Many people today, including our own families,
friends and neighbors face high levels of debt

ment may be described generally as civic debt.

from medical bills, student loans, mortgages,

In North Carolina and other states, civic debt

credit cards and other expenses they cannot

can be the result of court-related debt or other

aﬀord.2

A recent study of America’s workers

debts owed to the state or local municipali es,

showed that 78% live paycheck to paycheck and

including parking ckets, unpaid u lity pay-

73% of workers making under $50,000 per year

ments or ﬁnes from toll roads. Court-related
4
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debt may be the result of monies owed to the

ing, food access and health may be at risk. If that

government through civil judgments or criminal

person risks driving without a license and hap-

court ﬁnancial obliga ons.

pens to get cketed or arrested, the cycle starts
all over again. Even worse, that individual could

Criminal court debt includes, but is not

become incarcerated, adding addi onal ﬁnancial

limited to ﬁnancial obliga ons incurred through

burdens and hardship for themselves and their

bail, court ﬁnes and fees, jail costs, proba on

families.

or supervision, and par cipa on in mandatory
programs. For example, if a person is charged
with a felony and fails to pay bail, that per-

A few ﬁnancial missteps

son generally has to sit in jail awai ng trial.

could lead many people

Pre-trial incarcera on dras cally increases the
likelihood that someone will plead guilty and

into a debt spiral, where

be convicted of a crime they may not have

‘debt begets more debt.’

commi

ed.8 Per

a Philadelphia study, pre-tri-

al deten on leads to a “13% increase in the
likelihood of being convicted . . . a 41% increase

As pointed out in a 2017 mul -state

in the amount of non-bail court fees owed and

report, there is no na onal standard concerning

a 42% increase in the length of the incarcera on

legal ﬁnancial obliga ons.10 The amounts owed

sentence.”9

for use of the court system and to pay other

In the scenario described above, the

court obliga ons vary by state or local court

same person, who originally could not aﬀord to
pay bail, suddenly has to come up with money

systems. Even the terms used to describe money

to pay court costs. The likely result is default on

owed to the criminal jus ce system may diﬀer

debts owed the court. If the oﬀense is traﬃc

between states. “Conceptualized variably as a

related, one consequence will be driver license

dimension of punishment, an opportunity for

suspension or revoca on un l the debt is re-

restora ve jus ce, and a source of revenue, legal

paid. Without a driver license, a person‘s transporta on or employment may be in jeopardy.

ﬁnancial obliga ons both widen the net and

Without transporta on or employment, hous-

intensify the entanglements with, the criminal
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jus ce system.”11 Where someone lacks legal

Part of the challenge with advoca ng

representa on or the court fails to take into

for criminal jus ce debt policy reforms is get-

account their ability to pay, the consequences of

ng beyond the prevailing no on that people

ﬁnes and fees are “exacerbated.”12

with legal ﬁnancial obliga ons are simply “paying” for their crimes. Some may assume that a

Debtor systems have existed

person who owes money to the court should
be required to do so as a part of their “punish-

in this country since its found-

ment” or as a deterrent for wrongdoing. How-

ing, in most cases, targe ng

ever, this argument does not account for the

people of color across in-

fact that court fees, described as court costs

comes and other low-income

in North Carolina, are the mandatory price

individuals.

to pay for use of the court system and not
intended for punishment. Fines and penal es
on the other hand, are actual punishment, and

Court costs or fees are the primary focus

may be imposed at the court’s op on. Hence,

of this report because this form of legal ﬁnan-

court fees have been described by advocates

cial obliga on applies most broadly to anyone

as “user fees,” placing an unfair burden on

with a convic on in criminal court, from traﬃc

individuals who enter the courthouse and are

infrac on to felony. While assigned merely as

convicted of even the smallest infrac on, such

‘user fees,’ court fees can feel like punishment

as not wearing a seatbelt as a passenger.

for low-income individuals. As a result of the
current system of legal ﬁnancial obliga ons,

The bills can pile up, with very li le say

including court costs, many people who cannot

from the person who is impacted. Individuals

aﬀord to pay court costs may be required to pay

may owe addi onal money for paying late

anyway.

or failing to comply, and simultaneously lose
their driver’s license or be incarcerated, which
6
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hinders their ability to take care of their family

historical context across the southern part of

and may result in job loss, loss of government

the country, and then looks to the current day

beneﬁts, and other challenges. When several

challenges in the United States. Debtor systems

members of a community face these same chal-

have existed in this country since its’ founding,

lenges, it can contribute to disenfranchisement,

in most cases targe ng people of color across

blight and loss to the local economy. In this way,

incomes and other low-income individuals, ex-

debt arising from contact with the jus ce system

trac ng wealth from communi es and crea ng

can spiral out of control.

a ceiling for poten al economic gains.

P

I. O

J

D

Economic jus ce and criminal

C

jus ce meet at an intersec on,
where the cycle of criminal jus-

History of Criminal Jus ce Debt

ce involvement is o en a bar-

The exis ng debt burden must be under-

rier to individual ﬁnancial sta-

stood within the context of systemic oppression

bility and community wealth

and individual ac ons that are o en responding

building.

to that system. Low-income communi es and
communi es of color o en overlap in popula-

In the decades following slavery, many

on and they dispropor onately bear the bur-

poor black and white farmers faced the reality

den of criminal jus ce debt. This modern barrier

of debt peonage. This system allowed wealthy

to wealth is rooted in history. As noted by Alexes

landowners to rent plots of land, or make pay

Harris, expert on inequality in the criminal

advances to their workers, leaving many of

jus ce system, “[r]eminiscent of the days [of]

them in inescapable debt.14 At the same me,

slavery, poor people convicted today face ﬁscal

southern state legislatures enacted the Black

servitude to the court.”13

Codes, and later Pig Laws, restric ve laws that

This sec on begins by examining the
REINVESTMENT PARTNERS
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Criminal Jus ce Debt Today

were “eﬀec vely designed to criminalize black
life,”15 including penal es for unpaid debts. This

Today, an -poverty advocates are start-

extensive set of laws applied to all residents.

ing to recognize that economic jus ce and

However, they were primarily, if not exclusive-

criminal jus ce meet at an intersec on, where

ly, enforced against African-American men, in

the cycle of criminal jus ce involvement is o en

many cases sentencing them to hard labor at

a barrier to individual ﬁnancial stability and

the hands of wealthy white landowners.16 This

community wealth-building, par cularly for

system is said to have pushed black people away

people of color. S ll, the inﬂuence of criminal

from the poli cal process and then use the jus-

jus ce policy and prac ce on opportuni es for

ce system to return them to “a state of de facto

economic jus ce requires con nued a en on.

slavery.” 17 The Pig Laws remained in place un l
the Jim Crow era.18

A person with lower income

Moving ahead to 1970, the US Supreme

plus a lesser criminal oﬀense

Court found that individuals could not be incarcerated for not paying legal ﬁnancial obliga-

equals a dispropor onately

ons if they were not able to pay the amount

high consequence.

imposed.19

By the early 2000s, ﬁscal crises

prompted use of increased court ﬁnes and fees
The 2014 case in Ferguson, Missouri,

as a viable alterna ve to shrinking state and
local budgets.20 Throughout the 2000s, jus ce

iden ﬁes the intersec on between areas of eco-

systems across the country, including North Car-

nomic and criminal jus ce. In 2016 the U.S. De-

olina, have drama cally raised the rates of legal

partment of Jus ce completed an inves ga on

ﬁnancial obliga ons and expanded the types of

of collusion between law enforcement and the

obliga ons that can be imposed.

courts in Ferguson, Missouri, ﬁnding a “ﬁnancial rela onship between Ferguson’s municipal

8
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courts and its police department resulted in the

not imposed as o en today as it was historically,

dispropor onate cke ng, ﬁning and jailing of

the legacy of insurmountable debt con nues

its African American residents.”21

with court-imposed ﬁnes and fees. Finally, even
minimal contact with the jus ce system, such as

In 2017, the United States Commission

a minor traﬃc cket, can send someone who is

on Civil Rights submi ed a brieﬁng report with

unable to aﬀord the costs spiraling into debt.

recommenda ons for the U.S. Department

Across the country, involvement in the

of Jus ce on Targeted Fines and Fees Against
Low-income Communi es of Color. The Commis-

criminal jus ce system may come with addi on-

sion noted in its report that

al costs imposed by private companies contracting with state jus ce systems. For example, in

Excessive imposi on of ﬁnes and
fees can damage judicial credibility and the rela onship between
law enforcement and residents .
. . . Court imposi on of ﬁnes and
fees for criminal and civil jus ce
ac vi es has become a common
prac ce in many jurisdic ons . .
. . [and] a signiﬁcant number of
low-level ﬁnes and fees are for
traﬃc viola ons . . . . There are
inconsistent policies in determining the ability to pay ﬁnes and
fees and the consequences for
individuals’ failure to pay.22

recent years contractors have proﬁted from
allowing video visita on of individuals who are
incarcerated, a debt burden that extends to families of individuals who are in jail awai ng trial.23
Another example might be the pre-paid cards
provided upon reentry of formerly incarcerated
persons. Per a na onal consumer advocate, “[t]
hese cards o en have high fees, lack for clear
disclosures, and oﬀer li le or no PIN security.”24
Such allowances unfairly burden those

Recognizing the historical context of
criminaliza on of low-income communi es and

who cannot aﬀord to pay court debts. Moreover,

communi es of color, it may be argued that the

in recent years, the use of legal ﬁnancial obliga-

credibility of the jus ce system has always been

ons has become more widespread. While the

ques onable. Further, whereas debt peonage is

costs of criminal jus ce contact have increased,
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so has the urgency to address this issue.

ing from court fees has even been challenged
by several North Carolina a orneys as uncon-

As discussed above, historically and

s tu onal.26 In North Carolina, criminal jus ce

today, court debt dispropor onately impacts

debt may include costs incurred at any point of

communi es of color and low-income communi-

involvement with the court system, from cket-

es. The same issues in Ferguson, Missouri, are

ing or arrest to bail, to convic on, incarcera on,

found in North Carolina and other parts of the

and proba on or supervision.

country. The cycle begins with law enforcement
targe ng of low-income, communi es of color

In North Carolina, court fees are statuto-

for minor drug and traﬃc oﬀenses. Targe ng

rily authorized for anyone with a criminal convic-

leads to higher rates of cke ng or arrest. The

on, and amounts are set based on a fee sched-

dispropor onality con nues through the pro-

ule.27 Total costs vary depending on the nature

cess for charging and convic ng individuals for

of the infrac on, misdemeanor or felony and

commi ng crimes.

the details of each case. Added ﬁnes or penales may be imposed for reasons such as failure

P

II. C
N

J

D

to appear or failure to comply with imposed
costs. However, the base cost for use of the

C

court begins at $178.28 The fee schedule is set

Court Fines and Fees in North Carolina

regardless of income, which results in wealthier
people being able to pay the cost and move on

North Carolina has a system of jus ce

with their lives, and traps lower income individ-

that, in some instances, punishes people beyond

uals in a cycle of debt.

the measure of the crime commi ed. Individuals
who cannot aﬀord to pay their way out of the

North Carolina residents face addi onal

system o en face a debt burden that goes well

barriers to jus ce just for living in poverty, such

beyond “ﬁnes and fees.” 25 The debt burden aris-

as being unable to aﬀord a private a orney or

10
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even for having a low-level oﬀense that does not

ians, but the burden has shi ed to individuals

qualify them for a court-appointed a orney. The

who use the court system.29 Mandatory court

equa on here is simple, and yet convoluted: A

costs ﬁrst emerged in 1995 and have increased

person with lower income plus a lesser criminal

dras cally since that me.30 Quo ng an expert in

oﬀense equals a dispropor onately high conse-

North Carolina Criminal Law:

quence.

Overall, North Carolina’s court
fees have risen at a rate quadruple the 54% rate of inﬂa on in
the United States over the past
twenty years. If fees con nue to
go up at the rate that they have
been increasing over the past
twenty years, the general court
fees in district court will exceed
$500 by the year 2024!31

The Burden of Criminal Jus ce Debt
In North Carolina, statutory changes
have made court costs, ﬁnes and penal es higher and higher, and harder and harder to waive.
In past years, funding for the court system was

It is important to recognize this dangerous trend

mostly based on taxes paid by all North Carolin-

SHARE OF REVOCATIONS VERSUS SHARE OF
POPULATION
NCAOC, for Durham County, Q1-2 2017
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of making jus ce less accessible for state resi-

climate penalizes court-involved individuals and

dents. The imposi on of fees is not merely an

court oﬃcials a emp ng to oﬀer alterna ves to

added expense, but a force that inﬂuences judi-

the high costs of the jus ce system. Since 2011,

cial outcomes – and in a way that has the eﬀect

the legislature has increased court fees, creat-

of disadvantaging people of color. As discussed,

ing what many describe as a regressive tax.33 To

non-payment of court costs can have las ng

add insult to injury, the state legislature passed

consequences. For example, non-payment of

a 2017 law requiring that judges provide no ce

court costs is considered a proba on viola on.

to all interested agencies receiving a por on of

As a result, a family may lose eligibility for SNAP,

court fees, prior to waiving the fees. This move

housing assistance and disability beneﬁts.32

essen ally strips judges of the discre on to
waive fees for individuals dealing with special

In North Carolina, the current poli cal

BLACK DRIVERS MAKE UP THE MAJORITY OF CASES WHERE
LICENSES WERE REVOKED FOR FTA
source: NCAOC for Durham County, 2016 and 2017
1,800
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circumstances, including inability to pay.

Revoca on of Driver Licenses

Nevertheless, ability to pay court costs

Per statute, North Carolina requires

must be considered. The Supreme Court case

indeﬁnite revoca on of driver’s licenses for

Bearden v. Georgia requires courts to consider

individuals who have certain traﬃc viola ons or

ability to pay debts prior to imposing punish-

anyone who is determined to have failed to ap-

ment for non-payment of court costs.34 Unfor-

pear or failed to comply with court costs in cases

tunately, in prac ce, North Carolina courts may

involving a motor vehicle oﬀense. A recent 2017

be enforcing such debts without an ability to pay

law requires payment of an addi onal adminis-

determina on.

tra ve fee (beyond exis ng DMV fees for license
reinstatement) for individuals seeking a hearing

P

III. M

C

J

to get their license reinstated. Some may argue
that these policy shi s are promo ng public

D

safety or making up for economic losses due to

E

unpaid court debts, but these claims are yet to
be substan ated. Par cularly when it concerns

In North Carolina, the world of costs,

public safety, there is no direct correla on be-

ﬁnes, res tu on, and other monetary obliga-

tween inability to pay court costs and someone’s

ons can be quite a maze. The collec ons pro-

dangerousness on the road.

cess can also be confusing. Criminal court costs
are generally ‘coerced’ through revoca on of

While a driver license revoca on may be

driver licenses, converted into a civil judgment,

an appropriate means of ensuring public safety

or collected through debt setoﬀ. Although not

in some instances, non-payment of court costs

discussed at length here, the threat of incarcer-

is not a public safety issue. Plus, North Carolina

a on may also loom for someone who fails to

has not shown clear evidence of eﬀec veness

appear or pay court costs.35

of revoking driver licenses for the purpose of

REINVESTMENT PARTNERS
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ensuring payment of outstanding court debts.

for the county.41 North Carolina Division of

In a 2011 audit, the Administra ve Oﬃce of the

Motor Vehicles (DMV) data from ﬁscal years

Courts, the state en ty over the county court

2016 and 2017 includes the number of driver

system, failed to provide data to support claims

license revoca ons each year due to either

of compliance with repayment of debt following

Driving While License Revoked (DWLR) convic-

license revoca on.36

ons or failures to pay or appear:42
 In Fiscal Year 2016, 588 Durham

Across the state, approximately one

County residents had driver

million drivers do not have a license.37 While this

license revoca ons extended for

fact can be a ributed to a variety of factors, one

addi onal me for driving with

of the primary reasons is due to having a re-

a revoked license. 1720 driver

voked driver license due to inability to pay court

license revoca ons for failure to

costs.38 In the city of Durham, one in ﬁve resi-

appear or pay court costs.43

dents have a suspended driver license and more

o Between the two

than 22,000 residents have had their license

categories, just over three

revoked or suspended for failure to pay or com-

out of four revoca ons
were due to failure to

ply with court costs.39 The numbers in Durham

appear or pay court costs.

County help illustrate this point.
o
According to the most recent data avail-

Sixty-six percent or 1136,
of those revoca ons
were for black drivers.

able, ﬁ y percent of Durham County residents
are white, and 37.2% of residents are black, with

 In Fiscal Year 2017, Durham

other races making up the remainder of the

County saw 159 driver license

popula on.40 Hispanic or La nx individuals make

revoca ons due to DWLRs and
749 revoca ons due to failure

up 13.4% of the popula on, an ethnic classiﬁca-

to appear or pay court costs.

on that is included within racial classiﬁca ons

o That year, approximately
14
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 Nearly half of driver license

four out of ﬁve revoca ons

revoca ons were for black drivers.47

were due to failure to
appear or pay court costs.

 Black individuals also accounted

o 542, or 72%, of those

for more than 50% of the DMV

revoca ons were for

no ﬁca ons for failure to

black drivers. While

appear or pay court costs.

addi onal data on rates
The trends here suggest that black driv-

of enforcement would
provide addi onal context,

ers in Durham County have a higher rate of con-

the data provided suggests

vic on and resul ng driver license suspension

that propor onally more

for DWLRs and failure to appear or pay court

African Americans were

costs. A key challenge is whether individuals

charged and convicted

could aﬀord to pay the applicable court costs or

for DWLRs than whites.

penal es. Unfortunately, the data on ability to
A review of individual court records based on

pay appears to be unavailable to the public.48

DWLR charges during a six-month period in
Other than revoca on of a driver license,

2017 supports the DMV numbers from the last

what happens when someone does not pay the

two years: 44

court costs they owe? The Judicial Department

 African American represented

is authorized to select from a few diﬀerent op-

76% of disposed or completed

ons49:

cases based on DWLR charges
between April and October 2017.45

1. Assess a collec on assistance fee for

 Of the disposed cases, less than

amounts s ll owed thirty days a er the

half resulted in DMV no ﬁca on

allo ed repayment period.

events, meaning that the convicted
person’s driver license was revoked
once the case was completed.

REINVESTMENT PARTNERS

2. Contract with a collec on agency to

46

collect unpaid amounts owed.
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3. Intercept state tax refund or lo ery

a ached to outstanding court fees, interest on

winnings through the debt setoﬀ pro-

ﬁnes, penal es and a orney’s fees may accrue

gram.

annually at eight percent each year.54 As one
a orney has noted, people do not understand

Although the op on is available, the Ju-

that they are entering an 8% loan agreement

dicial Department generally does not use private

when they agree to have their outstanding

companies for collec on of criminal jus ce debt,

debt converted to a civil judgment.

which can o en be predatory in nature.50 Even

The state’s Debt Setoﬀ program allows

government a empts at collec ons can be harsh
and unfrui ul. In 2009, Mecklenburg County

state and local agencies to collect unpaid

a empted to collect outstanding court debt

debts, such as a civil judgment, owed to those

to make up for a budget deﬁcit, arres ng and

government en

incarcera ng those who could not pay on the

refunds and lo ery winnings.55 Debt setoﬀ is

spot.51 While the deten on cost for debtors was

o en used by Indigent Defense Services, the

$40,000, the ﬁnal collected amount was only

body of court-appointed a orneys represent-

around $33,000.52 This outcome suggests that

ing individuals who cannot aﬀord a private

the costs of deten on outweighed any beneﬁts

a orney. An accused individual, who is de-

of collec ng outstanding debts.

clared indigent by the court, will generally be

es by intercep ng state tax

assigned a court-appointed a orney when a

Civil Judgments and Debt Setoﬀ

public defender is not available. The court-ap-

Unpaid criminal court debt is commonly

pointed a orney acts as a subs tute, with

docketed as civil judgment upon default, which

addi onal a orney’s fees.56 If the accused is

allows for a judgment creditor to collect on

found guilty, then the state must collect pay-

amounts owed for up to ten years, but the state

ment for the court-appointed a orney, even

could sue to collect on the debt indeﬁnitely, with

though the person has been declared indigent.

no statute of limita ons.53 While interest is not

The hopeful news is that Indigent Defense
16
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services is reportedly developing statewide

other ways.59 Further, certain court costs may

standards for determining whether someone

actually be reduced, such as the $600 lab fees,

qualiﬁes for a court-appointed a orney, which

which are those costs outside of the range of

may give more people access to legal represen-

those on the fee schedule applied in most cas-

ta on which they otherwise could not aﬀord.57

es, currently $178 for district court and $205

However, regardless of indigence, individual

for superior court.60

defendants would s ll have to pay non-waivable

It bears no ng that, in light of recent

costs for a court-appointed a orney.

laws making judicial waiver of court costs
more burdensome, waiver is not the only

Op ons for Those Who Cannot

means of reducing or elimina ng court costs.

Aﬀord to Pay Monetary Obliga ons

For example, diﬀerent from a waiver, a cost
Considering the high costs for non-pay-

may be “remi ed” or forgiven by the court

ment of court fees, ﬁnes and penal es, it is

upon pe

essen al to consider what op ons may be

certain reasons, such it being unjust to re-

available for those who cannot aﬀord to pay.

quire payment.61 Similar to waiver, this op on

As noted in a 2018 report on Court Fines and

requires no ce to and an opportunity to be

Fees: Criminalizing Poverty in North Carolina,

on by a defendant or prosecutor for

heard to any government agency that would

“[w]aiver and the ability to pay inquiry are the

have otherwise received a por on of the costs

two main tools available to mi gate or prevent

owed, but it does not require a wri en ﬁnding

the worst abuses of ﬁnes and fees . . . . [T]hey

of just cause, so it may be more accessible for

58

currently fall far short of the task.” In North

judges.62 While the law appears to provide a

Carolina, two op ons include waiver and re-

window out of possible court debt, remission,

mission. While there are a lot of restric ons

along with waiver and other relief from legal

for waiving court costs or “user fees” in North

ﬁnancial obliga ons, are based on the decision

Carolina, costs may be reduced or eliminated in

of each individual judge, and therefore are not
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uniformly applied.

The bench card, created with support from
the Na onal Criminal Jus ce Debt Ini a ve at

P
E

IV. E

R
N

Harvard Law School, calls for a presump on of
inability to pay for certain individual defendants

C

such as those who qualify for a court-appointed
In response to the downward spiral cre-

a orney and full- me students.64

ated by criminal jus ce debt, reforms are necesIn Durham and Wilmington, local govern-

sary to protect impacted individuals and pre-

ment has worked with advocacy organiza ons to

serve the integrity of the criminal jus ce system.

oﬀer amnesty days for individuals with revoked

The US Commission on Civil Rights includes in its

driver licenses to get driver licenses restored.65

recommenda ons that “states and municipal-

In Durham, the amnesty project was led by the

i es should create accountability mechanisms

City of Durham Innova on Team, as a part of

concerning the cons tu onality of ﬁnes and

their overall goals of “lowering the recidivism

fees, determina on of indigency, and alterna-

rate and increasing employment rate of jus-

ves to the imposi on of ﬁnes and fees.”

ce-involved individuals.”66
Current reform eﬀorts in North CaroliGrassroots groups and advocacy organi-

na focus on accountability, standardizing court

za ons have launched campaigns to end money

prac ce, promo ng policy change and providing

bail, and end or limit pre-trial incarcera on. Lo-

relief for impacted individuals. Ini a ves vary by

cal and na onal organiza ons have also pushed

county and some examples are provided below.

for decriminaliza on pla orms for district candiMecklenburg County judges have started

dates for the 2018 elec on cycle.67

using a bench card that sets clear standards to
Star ng with the NC Poverty Research

determine appropriateness of court ﬁnes and

Fund’s January 2018 report, state and local or-

fees for those convicted of criminal charges.63

ganiza ons are also researching and producing

18
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P

reports on issues of ﬁnes, fees and bail. A orney
advocates and prac

oners and other concerned

V. P

R

par es have published series of ar cles and
thought pieces on the issue.68 With promp ng

Recognizing the con nued economic

from advocates across the state, there has also

challenges faced by jus ce-involved individuals,

been a lot of recent media a en on covering the

the jus ce system should adhere to certain prin-

issues of court ﬁnes and fees and bail.69

ciples of fairness in se ng, imposing and collecting criminal jus ce debt. Importantly, advocacy

As described above, a growing number

eﬀorts should have an equitable approach: di-

of state and local oﬃcials, a orneys, non-proﬁt

rectly impacted individuals, families and commu-

and grassroots organiza ons, and other profes-

nity members must be central to reform eﬀorts,

sional or community advocates across the state

informing the goals and direc on of the work.

are working individually and in tandem to push

Further, advocates must not lose sight of the fact

for changes in the jus ce system that will de-

that residents of our state are currently facing

criminalize poverty and remove some barriers to

court costs they cannot aﬀord, as well as driver’s

wealth.

license revoca ons and other consequences.
These steps are headed in the right di-

Many people are in need of pre-trial assistance

rec on, and they remind us that state and local

from advocates who can guide them through

oﬃcials, a orneys, consumer advocates, service

the system and ensure they are treated fairly,

providers and concerned community members

adequate legal representa on to request waiver

can all play a role in curbing the injus ces of the

or remission of costs, as well as support during

current jus ce system, speciﬁcally addressing

incarcera on and re-entry in order to prevent re-

the ﬁnancial barriers to jus ce and las ng con-

cidivism and ensure people can pay their debts.

sequences for inability to pay oﬀ criminal jus ce
There is also a desperate need for fund-

debt.

ing and support for ﬁnancial counseling and
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literacy. In many cases, if a consumer does not

Ensure that costs of use of state and local gov-

already have certain supports or ﬁnancial assets,

ernment resources, such as the court system,

they may not even be able to access services

do not unfairly burden households with low
and moderate incomes:

intended to support consumers, such as access
•

to credit and housing counseling. It is unfortu-

The court system should be
accessible to all people regardless

nate that poverty is criminalized by the jus ce

of income. Individuals should not

system.

be penalized for not being able
to aﬀord legal representa on or

Bearing in mind the above consider-

pay legal ﬁnancial obliga ons

a ons, provided below are principles, outlined

such as bail and court costs.

in bold, with policy recommenda ons speciﬁc to

The state Judicial Department

criminal jus ce debt, and recommenda ons for

should also make sure the

consumer advocates and concerned community

payment system is accessible
for users with special needs.

members.
•

Principles of Fairness

The Administra ve Oﬃce of the
Courts should keep the public

Address racial and social inequi es in law

informed regarding payment

enforcement, applica on of court costs and

plan op ons and any reasonable

enforcement of criminal jus ce debt:

alterna ves to payment. Moreover,
the state legislature should

•

The Department of Public Safety and

implement a sustainable funding

Judicial Department should monitor

model for the Jus ce Department
that relies on all taxpayers, rather

exis ng policies and prac ces, to

than burden those who come in

prevent targe ng and other forms of

direct contact with the courts.

discrimina on against low-income
Follow the cons tu onal principle

communi es and communi es of

of due process for individuals with

color, and implement evidence-based

outstanding debts and ensure

reforms to address dispari es.

that any penal es imposed for
20
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non-payment are based on willful

Set clear standards for collec ng civic

non-payment, based on evidence

debt in a transparent manner and Mon-

of eﬀec veness and correlated/

itor collec on prac ces by private en es ac ng on behalf or in furtherance of

propor onal to one’s failure to pay:

collec ng civic debts from individuals:
•

North Carolina should end revoca on
of driver licenses for failure to appear

•

or pay court costs. Relevant state

The jus ce system should review
current enforcement procedures for

law should require ability to pay

eﬀec veness and dispropor onali-

determina ons, such that the court

ty, making the process and ﬁndings

must determine whether someone

available to the public. Standards

can pay court costs prior to ge ng

should limit accrual of interests,

a driver license revoked. The court

added costs, and collec on tac cs

system should incorporate alterna ve

such as wage garnishment that put

models for payment of court debt

individuals at risk of being unable

or other civic debts, including sliding

to repay their ﬁnancial obliga ons.

scale payment systems and no-cost
opportuni es for community service.

Example of Possible Policy Shi with

Outstanding debts or debts in default

Ability to Pay Determina ons

should not be converted to civil
judgments, or debt setoﬀ without

As men oned at the start of this report,

a determina on of ability to pay.

the challenge of criminal jus ce debt is one that
arises as both a criminal jus ce and consumer
rights issue. Although it primarily involves the
legal system, criminal jus ce debt quickly becomes a consumer issue because it can ini ate a
debt spiral and hurt access to credit. Approaching criminal jus ce debt through a consumer
rights lens may help provide some solu ons. The
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Pew Charitable Trusts proposes a standard for

$108.33 per month. Although a $108.33 install-

aﬀordable installment loan payments as 5% of a

ment is s ll a high monthly cost for a family

typical customer’s gross paycheck.70 While this

living in poverty, it is much more manageable

recommenda on arises in the context of lend-

than $238. Even more, by being enrolled in the

ing to underbanked customers who were more

payment pan, the family is able to avoid addi-

likely to be suscep ble to abuses from payday

onal penal es and interests that create a debt

lenders, it translates well for an individual’s abili-

trap. A possible 5% plan is outlined below:

ty to pay court costs or other outstanding debts.
The Pew plan allows for repayment of

Short-term change

court debt without triggering a cascade of late

 Ensure that a payment plan

fees and interests. Consider the scenario below

op on is made user-friendly

for a family of four, earning $26,000 per year,

and readily available to jus ce-

just above the federal poverty line. One of the

involved individuals.
 Installments for repayment of

adults is convicted of a traﬃc infrac on and
owes a minimum of $188 for a motor vehicle

court-related debt should not

infrac on in district court, not including possible

exceed 5% of income.71

a orney fees and other costs. If that individual

Mid-term change (Requires change to exis ng

is not able to pay up front, they may owe an

payment structure)

addi onal $50 for failure to pay. This adds up

 Allow individual defendant to

to an expense of at least $238, which equals

provide evidence of income at

11% of the family’s monthly take home pay. This

court appearance, similar to the

amount could have gone a long way to cover the

ﬁnancial aﬃdavit used by civil

costs of groceries, transporta on or medica on.

court. If someone cannot provide
evidence, allow aﬃrma on under

Under a 5% plan, rather than owe $238 up front,

oath.72 Those with the inability to

that family could pay several installments of
22
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pay court fees outright should be

households o en bear the brunt of criminal

allowed to “opt- in” to a payment

jus ce debt.

plan where court costs would
In North Carolina, and across the United

be more than 5% of income.

States, court costs, ﬁnes, penal es and other
Long-term change (Requires changes in state
statute)

charges have increased over the last twenty
years, helping ﬁll gaps in local and state budgets.

 Provide sliding scale court
costs with cap based on low
percentage of income (i.e. 5%)

However, the rate of costs increase in this state
exceeds the rate of inﬂa on. Further, the costs
are akin to a “tax” on individuals with any level

 Change the dollar amount allo ed
to each agency in the exis ng set fee
schedule to a percentage amount per
agency to allow reduc on of costs

of criminal convic on. The lower someone’s
income, the higher the percentage of their hardearned money goes to pay this tax.

based on ability to pay analysis
 Oﬀer an op onal payment plan
allowing for payment of past due
criminal jus ce debt at a 5% rate

P

Moreover, recent state laws make fee
waivers both unpopular and virtually impossible,
while other forms of relief from ﬁnes and fees,
such as remission, are le up to a judge’s discreon. As a result, legal ﬁnancial obliga ons penal-

VI. C

ize people because of their economic status,
The nature of criminal jus ce debt has
changed form over me. Even so, the current

trapping many in a debt spiral simply because
they cannot aﬀord to pay.

racial dispari es in the criminal jus ce system,
When someone fails to pay ﬁnes and

which lead to criminal jus ce debt today, are
rooted in American history. The challenge remains the same: People of color and low-income

fees, the mechanisms employed can be harsh
and unyielding. While the court system has
wisely avoided using predatory third-party debt
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collectors, the other means of “collec ng” un-

las ng ramiﬁca ons for non-payment of ﬁnes

paid costs can be just as problema c.

and fees, including possible loss of employment,
government beneﬁts and household stability.

Driver license revoca on is the primary
means of enforcement of criminal jus ce debt

The reality is sad, but there is a glimmer

and it is an illogical consequence for non-pay-

of hope. Reform eﬀorts across the state, includ-

ment. If someone has their driver license re-

ing research, amnesty days, judge’s bench cards,

voked, then it is even harder for them to make a

grassroots campaigns and direct representa on

living and come up with the necessary funds to

of impacted people, all demonstrate that poli -

pay the costs.

cal will is moun ng in favor of a more equitable
jus ce system. With support from court oﬃcials,

Finally, addi onal barriers to license rein-

advocates of all forms and engaged community

statement, such as a new fee for an administra-

members, North Carolina courts can one day

ve hearing, leave many without hope of ge ng

ensure jus ce for all.

their license back. Incarcera on and conversion
to civil judgment are other mechanisms with

24
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